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Disclaimer
Information and materials provided in this presentation are based on
professional experience and knowledge in the field of human resources and
should not to be considered legal advice.
Due to the complexity of various federal and state employment-related
laws, participants may need to discuss individual situations with their legal
counsel.

– Expected Take-away:
§
§
§

Importance of being aware of obligations
Importance of potential changes in processes
Importance of training & education

First-Things-First
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Warm Up: True or False
1. Employers can deny FMLA leave
requests to employees who work in a
location with less than 50 employees
within 75 miles.
2. To help protect employees, federal
employment laws apply to all employers
within the U.S.
3. Employees must complete their Form I-9
within 3 business days of being hired.

1. Review the relationship between HR, Safety, and Risk
Management and how they are integrated and the importance
of working together
2. Recognize the relationship between various employment laws
and the HR & Safety professional and the potential impact
have on companies
3. Highlight potential compliance and liability issues and steps to
consider for avoiding these potential issues

Targeted Objectives
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Responsibilities & Rights
• Employers - responsibilities
– Follow federal, state, and local laws
– Provide a safe workplace
– Treat employees and applicants fairly & consistently

• Employees - rights
– Right to a safe workplace
– Right to privacy
– Right to workplace free from discrimination
– Right to fair wages

OSHA – General Duty Clause
Employer Obligations Under OSHA
SEC. 5. Duties (29 USC 654)
• (a) Each employer -– (1) shall furnish to each of his employees employment and a
place of employment which are free from recognized hazards
that are causing or are likely to cause death or serious physical
harm to his employees;
– (2) shall comply with occupational safety and health standards
promulgated under this Act.
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OSHA & Workplace Safety
Employer Obligations Under OSHA , employers have a duty
to:
– Provide work and a workplace free from recognized hazards.
– Inform employees of OSHA safety and health standards that
apply to their workplace.
– Display in a prominent place the official OSHA poster that
describes rights and responsibilities under the OSH Act.
– Establish a written, comprehensive hazard communication
program that includes provisions for such things as container
labeling, material safety data sheets, and an employee training
program.
– Inform employees of the existence, location, and availability of
their medical and exposure records when employees first begin
employment and at least annually thereafter, and to provide
these records upon request.

OSHA – General Duty Clause
Employee Responsibility Under OSHA
SEC. 5. Duties (29 USC 654)
• (b) Each employee shall comply with occupational safety
and health standards and all rules, regulations, and
orders issued pursuant to this Act which are applicable to
his own actions and conduct.
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OSHA & Workplace Safety
Employee Rights Under OSHA
– OSHA gives employees many rights and responsibilities, including the
right to:
§ Review copies of appropriate standards, rules, regulations, and
requirements that the employer should have available at the
workplace.
§ Have access to relevant employee exposure and medical records.
§ Request the OSHA area director to conduct an inspection if they
believe hazardous conditions or violations of standards exist in the
workplace, and have an authorized employee representative
accompany the OSHA compliance officer during the inspection tour.
§ Have their names withheld from their employer, upon request to
OSHA, if they sign and file a written complaint.
§ Be free of any discriminatory or retaliatory action taken by their
employer as a result of any OSHA complaint.

Defining Roles
Human Resources – Safety – Risk Management

For Reference of NECA 2016 Boston
Attendees Only

6

October 9, 2016

Human
Resource
Professional

Roles?
Risk
Management
Professional

Safety
Professional

Safety Professional
• Scope & Function:
– Anticipate, identify, and evaluate hazardous
conditions and practices
– Develop hazard control designs, methods,
procedures, programs, and policies
– Measure, audit, and evaluate the effectiveness of
hazard controls and hazard controls programs
– Focus: protecting people
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Risk Management Professional
• Scope & Function:
– Establishing & monitor key risk indicators – implement
corrective action to mitigate
– Analyze transactions, internal reports & financial
information for potential fraud
– Create policies, procedures, and control assessments
in response to identified risks
– Evaluate effectiveness of internal controls
– Provide training and technical support to
management and employees regarding risk
– Focus: Protecting people, assets, and money

HR Professional
• Scope & Function:
–
–
–
–

Oversee and direct recruiting/interviewing
Manage the hiring and firing activities
Administer orientation and training/development
Manage and monitor employee relations,
including conflict management
– Administer Compensation and Benefits
– Provide support & Management Liaison
– Ultimately – ensure company complies with
federal and state labor and employments – and
support the internal customers (employees)
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Human Resources
“ORGANIZATIONAL WELLNESS”
Human Resource policies, procedures, and practices have a direct
impact on an organization’s health.
HR Planning

Recruitment

Admin. &
Compliance

Benefits &
Compensation

Policy &
Procedure

Training &
Development

Employee
Relations

Employee
Health & Safety

HR & Safety
• Generally both are considered ‘support
functions’
– Both roles don’t generate revenue – but
protect employees and company resources

• Shared objectives:
– Complying with all federal, state, and local
laws
– Ensuring work operations run effectively
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Employment Laws
HR & Safety
Federal & State Laws/Regulations

Why Employment Laws?
• There are many laws that govern the
relationship between employers and
employees
• Extends to applicants also
• Includes items such as:
– Wages
– Leaves
– Discrimination
– Workplace safety
– Wrongful Terminations…..and more

For Reference of NECA 2016 Boston
Attendees Only

10

October 9, 2016

Federal Employment Laws
(summary)
Federal Law
Occupational Safety & Health
Act (OSHA)

Fair Labor Standards Act (FLSA)

Immigration Reform & Control
Act (IRCA) Form I-9

# of Employees–
Threshold
All Employers
*limited exceptions

Law Summary
Employers are required to provide
their workers a place of employment
free from recognized hazards to safety
and health.

All Employers

Establishes minimum wage, overtime
pay, recordkeeping, and child labor
standards affecting full-time and parttime workers in the private sector and
in Federal, State, and Local
government.

All Employers

Required all employers to verify the
identity and employment eligibility of
employees who were hired on or after
November 7, 1986.

*Anti-discrimination applies to
employers with 4-14 ees.

Federal Employment Laws
(summary)
Federal Law

# of Employees–
Threshold

Law Summary

Employee Polygraph Protection
Act (EPPA)

All Employers

Generally prevents employers from
using lie detector tests, either for preemployment screening or during the
course of employment, with certain
exemptions.

Fair and Accurate Credit
Transaction Act (FACTA)

All Employers

Federal law designed to minimize risk
of identity theft and consumer fraud by
enforcing the proper destruction of
consumer information.

Uniformed Services Employment
& Reemployment Rights Act
(USERRA)

All Employers

Provides re-employment protection
and other benefits for veterans and
employees who perform military
service.

Health Insurance Portability and
Accountability Act (HIPAA)

All Group Health Plans

For Reference of NECA 2016 Boston
Attendees Only

Protection for American workers that
improves portability and continuity of
health insurance coverage.

11

October 9, 2016

Federal Employment Laws
(summary)
Federal Law

# of Employees–
Threshold

Law Summary

Equal Pay Act (EPA)

2 or more Employees

Prohibits sex-based wage
discrimination to women and men
performing substantially equal work in
the same establishment.

Americans With Disabilities
(ADA)

15 or more Employees

Prohibits discrimination on the basis of
disability.

Title VII – Civil Rights Act of
1964 (EEO)

15 or more Employees

Prohibits employment discrimination
based on race, color, religion, sex, or
national origin.

Age Discrimination in
Employment Act (ADEA)

20 or more Employees

Prohibits employment discrimination
against persons 40 years of age or
older.

Federal Employment Laws
(summary)
Federal Law
C.O.B.R.A.

Family and Medical Leave Act
(FMLA)

# of Employees–
Threshold
Health Plans & 20+ Employees

50 or more Employees
(worksites 50+ within 75 miles)

Law Summary
Requires group health plans sponsored
by employers with 20+ employees in prior
year to offer employees & their
dependents temporary extension of health
coverage in certain instances where
coverage would otherwise end.
Provides eligible employees up to
•
•

Worker Adjustment & Retraining
Act (WARN)
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12-month period for eligible health related
reasons
Military Care Giver Leave – up to 12 weeks
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weeks care for covered service member

Provide 60 days written advance
notification of plant closings and mass
layoffs to employees, bargaining unit(s),
and state and local government officials.
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Federal, State & Local Laws
• Recent Updates in 2016
– Wage & Hour (State Minimum Wage Increases)
– Paid Sick Leave – private employers & federal
contractors (Federal, State & Local laws
requirements)
– Federal Paid Sick Leave (OFCCP) i.e. contractors &
sub-contractors
– OSHA (New reporting & recordkeeping requirements)
– Posting Requirements (State & Federal)
– Ban the Box (Criminal History and other items)
– Social Media/Online Privacy Laws – i.e. passwords

Federal Compliance Updates
Examples only – not all inclusive

• Effective December 1, 2016
– Fair Labor Standards Act (FLSA) Overtime
Regulation Update:
§ Salary Level
• Minimum $931 per week (equals $47,476 annually)
• Highly Compensated (HCE) minimum salary $134,004

§ Standard Duties Test (white collar exemptions)
• No change!
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Federal Compliance Updates
Examples only – not all inclusive

• 2016 Posting Notices
– Fair Labor Standards Act (FLSA) poster
updates (August 2016):
§ Nursing Mothers be provided reasonable break
time to express breast milk and appropriate
location (private and not a bathroom)
§ Enforcement language updated
§ Misclassification of workers as ‘independent
contractors’ when they should be employees

State Sexual Harassment Training Requirements
(Private Employers)

Required
• California
– Supervisors repeat every 2
years
– Supervisors trained are
fully accountable

• Connecticut
– Supervisors (at least once)

• Maine

Encourages
• Colorado
• Hawaii
• Maryland
• Massachusetts
• Nevada
• Vermont
• Wisconsin

– Supervisors (at least once)
http://www.ekoatwork.com/articles/state-by-state-sexual-harassment-training-requirements/

For Reference of NECA 2016 Boston
Attendees Only

14

October 9, 2016

Why This Topic?
Reason 1
Discrimination Charges and Employment Lawsuits FY2015
EEOC Charges Filed1

89,385

Merit Resolutions

16,761

Monetary Benefits (Merit Resolutions – all statues)

Average “Merit Resolution” Award
(non-litigation)
EEOC Lawsuits Filed

$356,600,000

Average
Litigation:
$21,275

Merit Lawsuit Resolutions

$21,275

174
155

M onetary Benefits (Resolutions through Litigation)

$65,300,000

Average
Litigation:

1 www.eeoc.gov/stats/charges.html
2 www.eeoc.gov/stats/litigation.html 5

$420,000

Top 5 Charges
39,757

Retaliation – all statues (45%)

31,073

Race (35%)

26,968

Sex (30%)

26,396

Disability (30%)

20,144

Age (23%)

$356.6M

Amount of Monetary Benefits - EEOC (Merit Resolution)
• Does not include monetary benefits obtained through litigation.
• Does not include additional legal fees, negative publicity, lost
productivity

Note: Totals include charges filed under multiple statutes
Source: www.eeoc.gov/stats/charges.html

For Reference of NECA 2016 Boston
Attendees Only

15

October 9, 2016

EEOC: Discrimination Awards
(2 Month Recap Of Awards: Average $253,000)
$85,000

$80,000
$65,000

$1,450,000
$363,419

$100,000
$20,000
$90,000

$53,000
$45,000

$180,000
$22,500

$100,000
$27,500

$27,000
$150,000

$65,000
$2,000,000
$87,500

$354,250
$125,000

$75,000

Wage & Hour Enforcement
The laws enforced by WHD apply to 7.3 million establishments and protect
135 million workers. We will never have enough investigators to examine
every business. We prioritize and direct our resources to where the data and
evidence show the problems are largest, where emerging business models
lead to violations, and where workers are least likely to exercise their
rights. In fiscal year 2015, more than 42% of our investigations
were agency-initiated, up from 35% just 6 years ago.

Source: http://www.dol.gov/whd/statistics/
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DOL & The FMLA
2015 Enforcement:
Number of Complaints

1,419

•

Refusal to Grant FMLA Leave

292

•
•
•
•

Refusal to restore to Equivalent Position
Termination
Failure to Maintain Health Benefits
Discrimination

166
564
32
365

Cases w/Violations
Back Wages Recovered

672
$1,960,257

Average: $2,917

Whistleblower Example
• Situation:
– Company operates an industrial park & terminal
– Employee suspended for allegedly damaging
equipment – employee complained to OSHA
about workplace safety – OSHA inspected
– Employee fired one week later
– OSHA sues company on employees’ behalf

• Result - Man gets $100K in OSHA
Whistleblower lawsuit!
Source: http://www.vindy.com/news/2014/jul/07/man-gets-100k-osha-whistleblower-lawsuit/
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Business Impact on Revenues & Resources
Penalties, Awards, and Settlements
$1,200,000

$1,000,000

Revenues

$800,000

$600,000

$400,000

$200,000

$0

1

2

3

4

5

6

Revenues

$50,000

$150,000

$250,000

$500,000

$750,000

$1,000,000

Penalties

$10,000

$25,000

$50,000

$75,000

$125,000

$250,000

Net Funds

$40,000

$125,000

$200,000

$425,000

$625,000

$750,000

Assessing Potential Issues
HR & Risk Management
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HR: Assessing Potential Issues
• Points to consider when assessing
compliance:
– Hiring – Form I-9 / E-verify
– FMLA/FLSA/ERISA/NLRA
– EEO & ADA, as amended
– Other leave policies (state and/or policy
specific)
– Posting notice requirements
– Paid Sick Leave requirements

HR: Applying Risk Management
• Points to consider when applying risk management:
HR Activity
Hiring

Potential Risk

Potential Considerations

•
•

Discriminatory Practices
Hiring unsuitable or unsafe
candidates

•
•

Complete screening on all potential
applicants?
Were all EEO/human rights laws
observed

OSHA

•
•

Personal Injury or death
Environmental

•
•
•

Do you provide safe working conditions?
Do you provide adequate staff training?
Do you have adequate policies,
procedures – documented?

Employee
Conduct

•
•

Abuse
Reputation in the community

•

Do you provide thorough orientation &
training (safety)?
Do you provide an employee handbook?

•

Reference: http://hrcouncil.ca/hr-toolkit/planning-risk-assessment.cfm
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Two Fundamental Questions
• What can go wrong?
• What will you do to:
– Prevent the harm from occurring in the first
place?
– In response to the harm or loss if it actually
happens?

• What documentation can you provide?

Leave Management Considerations
FMLA / ADA / Workers Comp
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Leave Interaction
FMLA Leave Runs Concurrently with*:
Employee Serious Workers Comp
Health Issue
Leave required
due to workrelated injury or
illness

ADA
Extended Leave
(Reasonable
Accommodations)

Interactive Process

*Subject to proper notice and designation by employer § 825.702(d)(2)

Requirements & Enforcement*
FMLA

ADA

W/C

• 50+ EEs
• DOL
• Protects job &
benefits

• 15+ EEs
• EEOC
• Reasonable
accommodations

• Employee
Focused
• State Specific
• Benefits for workrelated injuries or
illnesses

(qualified
individuals)

Retaliation Prohibited
* Summary only – additional requirements may apply
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Leave Law – Checklist
•

Determine which law(s) apply to employee leave request:
– Is this a medical condition covered by Workers Comp?
– Does FMLA apply to the employer?
– Is employee eligible for FMLA?
– Is employee leave due to a ‘serious health condition’ as defined
under FMLA?
– If a serious health condition – has employee exhausted 12
weeks of leave under FMLA?
– Is medical condition a ‘disability’ under the ADA?

FMLA & ADA: When Both Apply
• Remember the basic steps employers can follow to
determine their responsibilities regarding employee
medical and disability-related leave requests:
– Determine which laws apply to employees as a group.
§

For example, the ADA applies to employers with 15 or more employees. The FMLA applies to private employers with 50 or
more employees. Thus, for both laws to apply, a private employer must have 50 employees.

– Determine which laws cover the particular employee's
situation.
§

For example, a short-term or temporary condition does not usually meet the ADA's definition of disability. Below is a quick
checklist:
• Is the injury work related? (Workers' Compensation)
• Does the employee have a serious health condition? (FMLA)
• Does the employee's condition meet the definition of disability? ( ADA)

• Important: When more than one law applies, employers
must provide leave under whichever law provides the
greater rights and benefits to employees.
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Workers Comp: Return to Work
•

If W/C leave qualifies for FMLA (serious health condition):
– Administer leave under FMLA guidelines
§ Leave up to 12 weeks
§ Restore to former/equivalent position if returns within 12 weeks

•

•

If W/C leave qualifies for Americans With Disabilities Act (ADA):
– May need to provide employee with extended leave (reasonable
accommodation) – begin the interactive process
Workers Comp Requirements – subject to state law
– Generally does not require reinstatement (if outside FMLA subject to ADA)

Litigation Exposure
HR/Safety Personal Liability
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Personal Liability
• Reasons why individual managers are
sued personally
Trend - individual HR managers, operational
managers, and supervisors being sued along with
their employer for participation in employment
decisions and activities

Personal Liability (continued)
• Examples – Employment related
– Fair Labor Standards Act (FLSA):
misclassifications, setting pay, etc.
– Family/Medical Leave Act (FMLA): denying
leaves, improper documentations/designation
– Negligent Referral/Hiring: workplace violence
– Defamation: communicating false information
– False imprisonment/arrest
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Personal Liability (continued)
• Examples – Safety related
– MOU (DOL & DOJ)
§ Supervisors held personally liable for employee
injuries
§ DOJ investigating claims such as
• Falsification of documents
• Witness tampering
• Environmental issues that can carry additional penalties

§ Looking for someone for criminal prosecution

Individual Liability
• Case – employee failed to provided new documentation
for additional FMLA leave taken; Employer fired her for
job abandonment.
– Court found individual HR Manager liable as an “employer”
under FMLA for interference with an employee’s FMLA rights.
§ Multi-factor test (economic-reality test):
• Had the power to hire/fire
- HR handles hiring & firing
• Control/Supervise work schedules or employment conditions
- HR handles FMLA request (approve/deny)
• Set rate and method of payment
- Not addressed
• Maintain employment records
- Not addressed

Reference: Graziadio v. Culinary Institute of Am erica, No. 15-188-cv, Second Circuit Court of Appeals (M arch 17, 2016)
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Avoiding Litigation
• How to avoid being named in litigation:
–
–
–
–
–

Know the law
Follow the law & not strictly marching orders
Know your organizational policies & procedures
Implement all policies/procedures consistently
Know how to communicate with employees
§ Truthfully, dignifies, and confidentially

– Know how to respond to authorities
– Know when to get help!!
Source: http://www.epspros.com/NewsResources/Newsletters?find=13954

Integration
Human Resources – Safety – Risk Management
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Integrating HR & Safety/Risk Management
• Responsibility for Workers’ Comp
Although safety and risk management have a major
role to play in workers’ compensation claims, the
following should be coordinated through HR:
• Accident investigations
• State reporting
• Insurance company reporting
• Wage statements
• Post-accident drug screening
• Restricted work management
• Lost-time management
• Return to work program
Reference: http://www.workplacemagazine.com/Ezine/FullStory.aspx?EzineDataID=566

Integrating HR & Safety
• HR and safety selection criteria should
include the following:
– Background/reference checks
– Substance abuse/Drug screening
– Determining core competencies
– Job descriptions

Reference: http://www.workplacemagazine.com/Ezine/FullStory.aspx?EzineDataID=566
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Successful Integration
• Can affect:
– Costs
§ Human Capital
§ Facilities & Operations
§ Regulatory Compliance

– Production
– Quality
– Business Management
– Customer Relations & Retention
Reference: http://www.workplacemagazine.com/Ezine/FullStory.aspx?EzineDataID=566

Suggestion
• If the HR Professional –
– Take a basic course in OSHA standards
– Consider OSHA 30 class

• If the Safety Professional –
– Attend a general employment law seminar
– DOL: Regional Seminars

• If Risk Management Professional –
– Consider…..
Reference: http://www.workplacemagazine.com/Ezine/FullStory.aspx?EzineDataID=566
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4 HR Strategies to Promote
Employee Health & Safety
•

Establish open communication
– Create an environment where employees do not fear reporting concerns
or issues

•

Implement strict safety policies
– Train staff on these policies (not just in a handbook)

•

Coordinate with Facilities Management
– Work together to proactively identify potential issues and partner to take
steps to address

•

Provide health & safety training
– Insure employees receive (and document) all required training

Key - Insure HR/Safety/Risk Management work together!

Reference: http://www.trinet.com/blog/2014/03/07/four-hr-strategies-to-promote-employee-health-and-safety/

Recap - Objectives
1. The duties and responsibilities of HR, Safety, and Risk
Management are integrated in most companies and where they
are separate roles – it is important that they are working
together
2. HR, Safety, and Risk Management professionals must be
aware of and adhere to all applicable Federal, State, and Local
Employment Laws & Regulations and understand the potential
impact these have on their companies
3. HR, Safety, and Risk Management professionals should be
aware of the potential compliance and liability issues and must
be aware of steps they should consider for avoiding these
potential issues
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Questions?
Don’t forget…

• 10:15 - 11:30 am ⎯ Special Session:
Boston Strong
• 11:30 am - 4:00 pm ⎯ NECA Show Hours
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